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COMMENT: Brussels has not gone far enough in its merger reforms
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The European Courl of First Instance (CFI) yestarday upheld the 2001 dacision by Mario Monti, the then
Eurapaan Unksn competition commissionar, to prohibit a marger of General Electric and Honeywsall in spita of
“manifest errors of asgessment™ by the Commission. The GEHoneywell case and three subseguent cowrt
defeals on merger decisions led Brussels to embark on a reform of its menger review process,

Mo Mealie Kroes, Mr Monli's successor, wanls mone powers 1o overses all large mangers eéven if they affec]
companies within a single country, Shauld she have her way? In spale of the raferms introduced in May 2004,
European menger contrad risks standing in the way of comporate restructuring made nacessary by globalisation.

Globalizalion anlarges and integrates markets. The result iz that the size of 8 company becomes critical in some
gectors and the allocation of capital that was efficsent before the wave of globaksation s so no longer. Mergers
are a prime instrument of restructuning for companies 0 compele and sunive, However, consoldation may
endanger competilion, which drives economic efficiency and congurmer welfaneg,

Tha role of marger contrad is precisaely 1o avoid patential harm o consumars, To ba effective it must be spesdy,
rigorous, fair and predictable. The Commission’s procedure has improved dramatically ower the years but still
fares unevenly. In 2002 the CFI overiwmed prohdoilion decisions in the cases of Aifoura'First Choice,
SchneidenLegrand and Tetra LavalSidel.

The subsequent reflonms inclece a revised substantive test, more checks and balances, publication of merger
guidelings and the creation of the Office of the Chief Economist, These developments align the EU with LIS
policy and practics, reduce wncartainty Tor the merging paries and raise the standard of economic analysis,
Monelheless, Ewopean procedune may still putl cbslackes in the way of takeovers. In the SchneidenLegrand
casa a completed lakeover was blocked by the Commission and had to be undona, only for the decssion to ba
overumed by the CFL In tha EU, unlike in the US, the takeover proceeds while being examined by the
compelilion aullsonly,

Brussels took mone than two months o decide on jurisdichion in the unsolicited takeover of Endaesa, the Spanish
utisly, by Gas Malural - the decision, although tachnical, had to be takan by all 25 members of the Commission,
The resull of such flaws may be to raise the cost of mergers, in paticelar of hostile takeovers, where tima is. of
the essenca. It would be ronic if European menger contred ended up protecting incumbents from hostile bids and
preventing necessany restruciunng. This would put EU-based companies at a disedvantage o their US
counlerpants

M5 Kros' request for the Commassson 1o have more Rexibility in oblaining jurisdiclion over larges margers s
inbembed 10 ensure consistency of treatment. Whather the thresholds for allacating merger junsdicion amang
competition authorties should be modified is a complex isswee on which littke acadamic research has been dona.
The true challenge for both national and EU compelition authorities is to allow the restruciuring required by
plobalisation, while extending competifion as well as the market for conporale conral.

Couniries that allow unresirained exercise of markel power a1 home are shooling themselves in the fool; the
best schoal for mermational compalitiveness is a high degree of domestic rivalry, The example of Santander and
BEVA, the internationally sucoessful Spanish banks - formed out of a domestic consalidation process - follows
from the early financial liberalisation and increasa in comgetition in Spain.

More powers and flaxibility for Brussels may imgly moe scope for delays and kebbying. The 2004 merger refomm
hasg not gone far encugh. For the compelition authority 1o have more discrelion, more checks and balances must
be implemented and the scope for influence by pressune groups reduced, One idea is 1o establish an
adrminigirabive panel that would make a public recommndation on masger decisens 10 hi 25 commessaoners,
Thiss would separale the internal team of investigators and prosacutors from the judges or decision-makears, The
commissioners could still overtum the panel’s recommandation but they should give a reason.

Failimg a mave in this direction, Ms Kroes' request for more discretion may backfire and pul on the agenda the
gemm of an independent European compelition agancy, perhaps in the made of the US Federal Trade AA-
EHTIFIES SN,
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