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1 Introduction

The raison d’être of law systems is not to protect society against individuals,
but rather to protect the individual against the power of the State.1 This is
probably the most important reason why there should be a separation of
powers between the judiciary, legislative and executive branches. Does this
also hold true for the International Criminal Court (ICC)? And, if so, to what
extent? Does the political-executive factor govern the ICC system, the judi-
ciary or is there an overarching legislature? Although the ICC became opera-
tive in 2002, these pertinent questions only surfaced within the ICC in 2013,
eleven years later, in the so-called Flotilla incident, which led to a heavily
debated Pre-Trial Chamber decision on July 16th 2015.

2 Separation of powers at the ICC called into question

It is 31 May 2010, 4.26 a.m., when special forces (the Sayeret Matkal) of the
Israeli Defense Forces (IDF) board the civilian vessel Mavi Marmara, a sup-
posedly humanitarian relief vessel on its way to Gaza, sailing under the flag of
the Union of the Comoros.
The Mavi Marmara was allegedly part of a ‘humanitarian aid flotilla’ con-

sisting of six vessels transporting people and humanitarian supplies, while
heading for the Gaza strip.2 At 72 nautical miles from land, after the flotilla
had ignored several warnings by the IDF to change course, the IDF boarded
and took over the flotilla. The vessels ignored the naval blockade, which the
Israeli authorities had situated in the context of the ongoing armed conflict
with Hamas since Operation Cast Lead in 2009. The military operation on
board of the Mavi Marmara led to the death of ten activists on board of this
vessel, while seven IDF soldiers were injured, two of which were initially in a
critical condition.3 Moreover, 16 activists were arrested by the IDF, because
they refused to identify themselves.4 Activists who agreed to be deported
were flown home at Israel’s expense, the activists who did not agree were
interrogated at a prison facility.5

The events that subsequently unfolded would, in 2010, become subject to
four investigations, resulting in different findings. Firstly, the UN Human
Rights Council established a fact-finding mission and concluded that the IDF
violated international law and committed human rights violations against
passengers during the interception of the flotilla.6 Secondly, the UN Secre-
tary-General appointed a four-member panel of inquiry chaired by Geoffrey
Palmer and vice-chaired by Alvaro Uribe, whose findings were to a great ex-
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tent based on the national investigations conducted by Israel and Turkey and
were laid down in the Palmer-Uribe report.7 Thirdly, the Turkish government
established a national commission of inquiry.8 The fourth investigation was
initiated by the Israeli Government establishing an investigative commission,
presided by Israeli Supreme Court Judge Jacob Turkel, resulting in the Tur-
kel-report.9Whereas the Turkish commission of inquiry concluded that Israel
had violated human rights, such as the right to life and fundamental free-
doms, as well as the law of freedom of the high seas, the Israeli investigative
commission concluded, inter alia, that the IDF’s interception of the flotilla
was in conformity with customary international law and the rules governing
the use of force, now that the flotilla was attempting to breach a blockade.10 In
the same vein, the UN Human Rights Council arrived at a different finding
than the Palmer panel. Whereas the UN Human Rights Council called the
Israeli action against the flotilla ‘clearly unlawful’,11 the Palmer panel tried to
refrain from judging the matter of legal liability.12 It did conclude, however,
on the basis of the information gathered, that (inter alia):

‘The fundamental principle of freedom of navigation on the high seas is
subject to only certain limited exceptions under international law [...]. The
naval blockade was imposed as a legitimate security measure in order to
prevent weapons from entering Gaza by sea and its implementation com-
plied with the requirements of international law.’13

As to the nature of the Flotilla itself, the Palmer panel held that:

‘Although people are entitled to express their political views, the flotilla
acted recklessly in attempting to breach the naval blockade. The majority
of the flotilla participants had no violent intentions, but there exist serious
questions about the conduct, true nature and objectives of the flotilla orga-
nizers, particularly IHH. The actions of the flotilla needlessly carried the
potential for escalation.’14

On the other hand, it was also critical vis-à-vis the IDF operation as such:
‘Israel’s decision to board the vessels with such substantial force at a great
distance from the blockade zone and with no final warning immediately
prior to the boarding was excessive and unreasonable.’15

However, the Panel accepted that:
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‘Israeli Defense Forces personnel faced significant, organized and violent
resistance from a group of passengers when they boarded the Mavi Mar-
mara requiring them to use force for their own protection’.16

On 14 May 2013 the Union of the Comoros – a State Party to the ICC – re-
ferred the Mavi Marmara situation to the Office of the Prosecutor (OTP) of
the ICC, saying that the IDF committed war crimes (inter alia ‘willful killing’,
‘torture or inhuman treatment’ and ‘willfully causing great suffering’) and
crimes against humanity (inter alia ‘acts of murder’, ‘torture’ and ‘other inhu-
mane acts’), seeking for a prosecution of the ‘most responsible’ officers.17

After a preliminary investigation, the OTP concluded on 6 November 2014
not to initiate an investigation into the situation. Under the ICC system, the
referring State Party may seek recourse at the Pre-Trial Chamber, composed
of three judges.18 This system was introduced in 1998 – when the final version
of the Rome Statute was adopted – to provide the entity that originally re-
ferred the situation to the Prosecutor with a mechanism to invoke the power
of the Pre-Trial Chamber.19 The applicable provision, article 53(3)(a) ICCSt.,
is, however, ‘not in any way to infringe on the independence of the Prosecu-
tor’.20 Furthermore, the provision does not provide guidance as to whether
the Prosecutor is bound by a request for reconsideration of the Pre-Trial
Chamber.21

For the first time in the history of the ICC, this review was invoked by a
State Party and, for the first time, the Pre-Trial Chamber decided to overturn
the decision of the Prosecutor.22 In a two to one majority ruling it was held
that the Prosecutor’s conclusion that the potential cases arising from an in-
vestigation into the situation would be of insufficient gravity to justify further
action by the ICC was based on a combination of five flawed assessments.23

The majority found, for example, that the Prosecutor had erred in its assess-
ment of the manner of the commission of the identified crimes, particularly
related to the question whether the identified crimes were ‘systematic or re-
sulted from a deliberate plan or policy to attack, kill or injure civilians’.24 The
controversy of these findings is exemplified by the dissenting opinion of
Judge Peter Kovács (part of the Pre-Trial Chamber) who concluded that:

‘It is clear that not only was it theMavi Marmara’s intention to breach the
blockade, but this was its main purpose, as an act of protest. With this in
mind, Israeli forces had a right to capture the vessel in protection of their
blockade. Furthermore, irrespective of this right, it was a logical reaction.
Faced with a potential breach of the blockade, the IDF acted out of neces-
sity.’25
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As to the law, Judge Kovács observed in his dissenting opinion that:

‘[T]he use of force by the IDF, in the chaos of its execution, potentially
crossed the line of proportionality. Although the UN commissions in their
ex post facto evaluations argued that the IDF use of force was dispropor-
tionate, the relevant legal test under article 8(2)(b)(iv) of the Statute is not
what one could have predicted in hindsight. The issue at stake is whether
IDF forces could have reasonably foreseen that their actions would result
in disproportionate harm, at the time the operation was launched, and in
those particular circumstances.’26

Not only was there controversy with respect to the legal interpretation of the
facts, but also with respect to the doctrine of separation of powers. Conduct-
ing a review of the OTP’s decision under article 53(3)(a) of the Statute may
invade the domain of the Prosecution. As observed by judge Kovács:

‘As a matter of law, the Chamber is not legally compelled to address the
application of Comoros on the merits solely because the State has re-
quested it to do so. Rather the Chamber is called upon to conduct such a
review on the merits only if it is convinced that the issues raised in said
application reveal clear error(s) on the part of the Prosecutor, which
prompt such a review and reconsideration of her decision.’27

The word ‘may’ is used twice in article 53(3)(a) of the Statute, which makes it
clear that, ‘as a matter of principle, conducting a full-fledged review of the
Prosecutor’s decision is neither a duty nor automatic. Rather it entails that
the Pre-Trial Chamber enjoys a margin of discretion to filter those applica-
tions which warrant review on the merits from those which to not deserve the
Court’s attention’.28

3 Separation of powers within international law

Therefore, the controversy raised by the Mavi Marmari situation had not so
much to do with a review procedure as such, but rather with the fundamental
issue as to the separation of powers within the International Criminal Court.
The Pre-Trial Chamber decision was criticized by some scholars and NGOs
for invading the domain of the Prosecutor who, as article 42(1) ICCSt. stipu-
lates, ‘shall act independently as a separate organ of the Court.’29 This prose-
cutorial independence, which is also reflected in article 67 ICCSt., implies that
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the OTP ‘has nearly exclusive authority regarding whom to charge, what
charges to bring and whether to amend or withdraw charges.’30 Were the
ICC judges really taking over the position of the Prosecution? And if so, are
they authorized to do so?
Before we can answer these intriguing questions which go to the heart of

the ICC system, the question of perennial concern is: does the doctrine of
separation of powers as such apply to international criminal tribunals, that is,
trials that go beyond domestic criminal trials? Did the French philosopher
Charles de Montesquieu have international criminal proceedings in mind
when he wrote his book ‘De l’Esprit des Lois’ (The Spirit of the Laws) more
than 200 years ago in 1748?
In this book, De Montesquieu challenged slavery and sought ways to in-

crease freedom and to abandon tyranny. According to De Montesquieu this
could be achieved through a ‘separation of powers’. By separating executive,
judicial and legislative powers, the three branches could control each other
and prevent that one power would attain the upper hand. This form of con-
trol can contribute to a system where the ‘rule of law’ (in other words equal
treatment of people subject to the law instead of arbitrary decision-making)
predominates. As noted by Montesquieu:

‘There is no liberty, if the judiciary power be not separated from the legis-
lative and executive. Were it joined with the legislative, the life and liberty
of the subject would be exposed to arbitrary control; for the judge would
be then the legislator. Were it joined to the executive power, the judge
might behave with violence and oppression. There would be an end of
everything, were the same man or the same body, whether of the notables
or of the people, to exercise those three powers, that of enacting laws, that
of executing the public resolutions.’31

The rationale of this concept was simply to prevent abuse of power and pro-
tect the citizens against the State. Justice Louis Brandeis of the US Supreme
Court embraced and justified this doctrine in 1926 as follows:

‘The doctrine of the separation of powers was adopted by the Convention
of 1787, not to promote efficiency but to preclude the exercise of arbitrary
power. The purpose was not to avoid friction, but, by means of the inevi-
table friction incident to the distribution of the governmental powers
among three departments, to save the people from autocracy.’32
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Returning to the preliminary question: does this philosophical fuelled doc-
trine also apply to international criminal tribunals, more particularly the
ICC?
Some scholars answer this question in the negative, arguing that the princi-

ple of separation of powers can play no role within international criminal law
simply because international criminal law ‘lacks a central legislature and a
central enforcement body’.
For instance, the South African jurist John Dugard observes that the UN

cannot be perceived as a world government. International law lacks developed
institutions such as found in national law systems, which leads to questions
pertaining to the very existence of international law. Therefore, the question
posed by professor Dugard whether international law has a law-making body,
an executive power and a judicial system is a prerequisite one.33 The UN
comes close to being an executive body, but ‘it lacks the power to direct states
to comply with the law; and it lacks a permanent police force to punish viola-
tors of the law.’34

4 External versus internal separation of powers

At this junction, within international criminal tribunals, one should perhaps
differentiate between two types of separation of powers: external separation of
powers and internal separation of powers.
In order to understand the functioning of the ICC, having these two types

of the separation of powers in mind can be beneficial.
When one refers to the role of the OTP as being an independent organ,

within the ICC, therefore separated from the bench, for example when it con-
cerns the prosecutorial role within the context of theMavi Marmara incident,
one touches upon the aspect of internal separation of powers. When one re-
fers to international criminal law as lacking a central legislative body, one
touches upon external separation of powers.

5 External separation of powers within international
criminal tribunals

Let us first delve deeper into the last type of separation of powers within the
ICC system. Does it exist and, if not, do we need it? As to the first part of
these questions: does the doctrine of separation of powers exist at the level of
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the ICC? The answer seems to be: not in the way Charles de Montesquieu
envisioned.
One of the most innovative features – from a perspective of separation of

powers – of the modern international criminal tribunals is the power of the
judges themselves to draft and amend the so-called Rules of Procedure and
Evidence (RPEs) which actually regulate how the trials are to be conducted.35

In fact, the judge acts – partially – as a legislature. Justice Antonio Cassese,
the late and former President of the ICTY, underscored this ‘unnatural’ role
of the bench at the ICTY and ICTR:

‘Let me also add that the Judges of our Tribunal, besides fulfilling judicial
duties also have a unique legislative task, in that they pass and amend the
Rules of Procedure and Evidence, what I would call our ‘Code of Criminal
Procedure.’36

This legislative activism on part of judges increased considerably over the last
years. In 1945, the International Military Tribunal (IMT) at Nuremberg
adopted only eleven Rules of Procedure and Evidence. The International
Military Tribunal for the Far East (IMFTE) or the Tokyo Tribunal comprised
only nine Rules of Procedure and Evidence.37 This can be contrasted by the
number of Rules adopted by contemporary international criminal tribunals
and the ICC. The ICTY RPEs have been revised 49 times over the course of
almost 20 years and entail 127 provisions.38 The ICC RPEs consist now of 225
provisions. It is thus fair to say that the norms created by the judges dominate
the very nature of trial proceedings before international criminal tribunals.39

Apart from the interrelation with the principle of legality,40 does such judi-
cial activism contravene judicial independence, affecting the authority and
credibility of an institution such as the ICC?41 The answer could be affirma-
tive once this rule-making power would go beyond mere clarification or ela-
borations of existing rules, but rather to rule-making in order to remedy
situations for legal-political convenience. An example thereof might be the
Barayagwiza Reconsideration Decision of 31 March 2000.42 In its decision of
3 November 1999, the ICTR Appeals Chamber ordered the unconditional and
immediate release of Mr Barayagwiza and to make arrangements to send him
to Cameroon – where he had been detained before his transfer to the Tribu-
nal – because the length of his detention greatly exceeded the acceptable hu-
man rights standard.43 Barayagwiza’s fundamental rights had been violated
and the prosecution’s failure to prosecute amounted to negligence. Therefore,
the Appeals Chamber dismissed Barayagwiza’s indictment and ordered his
immediate release.44 The Government of Rwanda reacted heavily on this de-
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cision and threatened to stop all cooperation with the Tribunal if the Appeals
Chamber would reach an unfavorable decision on the Motion for Review.45

The Prosecutor immediately filed a Motion for Review and, pending this mo-
tion, Barayagwiza remained in the ICTR’s custody.46 While the Motion for
Review was pending, the ICTR judges amended the Rules of Procedure and
Evidence during the 7th plenary meeting. Rule 72(H) was added to further
define ‘an objection based on the form of the indictment’. This Rule limited
the appeals brought under the existing Rule 72(D). The new Rule 72(I) re-
quired a bench of three appeals judges to review appeals brought under Rule
72(D), thereby ensuring compliance with the newly added Rule 72(H).47 On 31
March 2000, the Appeals Chamber reversed the Decision of 3 November
1999, finding that Barayagwiza was already aware of the general nature of the
charges against him while he was in Cameroon’s custody and that the delay in
his transfer could not be attributed to the Tribunal.48 The amendments of the
Rules seem to derive from pressure from the Rwandan government and re-
sulted in a reversal of the decision. The amendments to Rule 72 RPE bar a
defendant from challenging the ‘legality of his arrest, detention and transfer
to the custody of the Tribunal’.49 The Appeals Chamber’s ruling based upon
said amendments exemplifies the danger for in international criminal tribu-
nal for becoming subject of being a political law-maker and judge at the same
time.

6 External separation of powers and rule-making
powers at the ICC

6.1 The indirect powers of the judiciary

The rule-making power of judges also emerged at the ICC, and did raise simi-
lar questions external separation of powers being properly endorsed. As a
preliminary observation, one must note that, unlike the ICTY-ICTR practice,
the ICC Statute as such does not empower the judges to draft the RPEs. Arti-
cle 51(1) ICCSt. endows this power to the Assembly of States Parties (ASP),
dictating that the ICC Rules must be adopted by a two-third majority of
members of the ASP. Article 51 ICCSt. only attributes this rule-making power
to the judges in urgent cases, in which event the judges, by a two-third major-
ity, may enact rules provisionally. Noticeably, the initial International Law
Commission’s (ILC) draft statute for the ICC stipulated that the RPE were to
be drafted by the judges, whereupon a conference of States Parties had to
approve them.50
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The fact that the ILC draft was not embraced, could perhaps be seen as a
deliberate choice for external separation of powers.51 The same underlying
goal can be found in Article 51(4) ICCSt., which provides that:

‘The Rules of Procedure and Evidence, amendments thereto and any pro-
visional Rule shall be consistent with this Statute. Amendments to the
Rules of Procedure and Evidence as well as provisional Rules shall not be
applied retroactively to the detriment of the person who is being investi-
gated or prosecuted or who has been convicted.’

This provision reflects the principle of legal certainty in procedural matters to
the benefit of the defendant which principle may be jeopardized in case of
frequent judicial activism as to the RPE.52 The more reserved role for judicial
law-making at the ICC as opposed to the ICTY-ICTR is most likely due to the
different context within which the two ad hoc tribunals operated; that is,
based upon a Chapter VII resolution in order to ensure international peace
and security in two specific regions, whereas the ICC is not framed on such a
resolution.53

An example of the ICC judges acting as quasi-legislature which might go be-
yond the concept of external separation of powers, can be found the Kenya
situation. The vice-president of Kenya, William Ruto, the first sitting vice-
president of an ICC State Party put on trial, faced the dilemma of being ob-
liged to be present in Court at The Hague and at the same time (co-)govern-
ing his country. At different African Union meetings, the government of Ken-
ya had criticized the ICC’s statutory requirement that a defendant must be
present at trial.54 On 28 February 2013 Ruto, jointly with his co-accused
Joshua Sang, petitioned to the ICC to be excused from being physically pre-
sent at trial under the condition that he would be present through video link
technology.55 On 17 April 2013, the Ruto defense sought permission from the
Chamber to excuse Mr Ruto from continuous presence at trial because of his
public duties and to consider the video link application in the alternative to
this application.56 At the time of his filing, no provision existed to govern this
situation. Yet, the ICC judges created the ground work for a rule change. On
18 June 2013, Trial Chamber V(A) granted Mr Ruto’s request in part, while
requiring his presence during the opening and closing statements, the victim’s
statements (when delivered in person), the delivery of the judgment and, if
applicable, the sentencing hearings, the sentencing, the victim impact hear-
ings and any other attendance directed by the Chamber.57 The Trial Chamber
found that:
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‘In exceptional circumstances, however, the Chamber may exercise its dis-
cretion under Article 64(6)(f) of the Statute to excuse an accused, on a
case-by-case basis, from continuous presence at trial. The exceptional cir-
cumstances that would make such excusal reasonable would include situa-
tions in which an accused person has important functions of an extraordi-
nary dimension to perform.’58

The Chamber went on saying:

‘[T]he demands of the office of the executive vice president of a State may
meet the requirements of the test, depending on what those functions are.
For, few tasks are more important and extraordinary in their dimension as
to have a principal role in the management of the affairs and destiny of a
State and all its people, and their relationship with the world, for any peri-
od of time.’59

At its face, excusing an accused from trial based on his official capacity con-
travenes article 63(1) ICCSt., requiring that ‘the accused shall be present at
trial’ and article 27(1) ICCSt. reading that:

‘This Statute shall apply equally to all persons without any distinction
based on official capacity. In particular, official capacity as a Head of State
or Government, a member of a Government or parliament, an elected re-
presentative or a government official shall in no case exempt a person
from criminal responsibility under this Statute, nor shall it, in and of itself,
constitute a ground for reduction of sentence.’60

The Chamber did not find an inconsistency with article 27(1) ICCSt. It held
that said provision was aimed at ensuring that a holder of public office would
not be immune from prosecution; an aim that could still be achieved even if
the accused would be tried in absentia.61

The prosecutor appealed this decision, while the United Republic of Tanza-
nia, the Republic of Rwanda, the Republic of Burundi, the State of Eritrea and
the Republic of Uganda were granted leave to submit amicus curiae observa-
tions on the interpretation of article 63 ICCSt. Judge Ušacka dissented against
the leave to submit amicus curiae observations as it would contravene the
separation of powers principle. She noted that ‘a distinction must be drawn
between the role of the judiciary, on the one hand, and the role of States
Parties, on the other hand.’62 Tanzania, Rwanda, Burundi, Eritrea and Ugan-
da observed with respect to article 63 ICCSt. that it had to be interpreted:

TTHHEE SSEEPPAARRAATTIIOONN OOFF PPOOWWEERRSS AATT TTHHEE IINNTTEERRNNAATTIIOONNAALL CCRRIIMMIINNAALL CCOOUURRTT 13



‘[I]n a broad an flexible manner, which ‘encourages State cooperation in
the widest possible set out circumstances and without jeopardising the
constitutional responsibilities of leaders’, as well as the ‘balance to be
struck between those subject to the Court’s jurisdiction but who also occu-
py high office’.63

Should states be made part of the legal interpretation process of a provision
under the pretext of State cooperation? States Parties drafting Rules of Proce-
dure and Evidence is one thing; judicial interpretation and application of
these RPEs is another thing.64 As Judge Ušacka observed, the (external) se-
paration of powers doctrine should be adhered to:

‘The judiciary is bound to interpret and apply the law as set out in the
Court’s legal texts and in accordance with article 21 of the Statute, while
the States Parties, through the Assembly of States Parties, act as the legis-
lative body of the Court. A strict separation between these roles must be
observed in order to preserve the independence of the judiciary.’65

On 25 October 2013, the Appeals Chamber unanimously reversed the Trial
Chamber’s decision to exempt Mr Ruto from trial. Even though the Appeals
Chamber found that the Trial Chamber has discretion in excusing an accused
from trial in exceptional circumstances, it found that the Trial Chamber had
interpreted its discretion too broadly.66 The broad interpretation resulted in a
‘blanket excusal’ for Ruto before the trial had even commenced, making ‘his
absence the general rule and his presence an exception’.67 The Appeals Cham-
ber imposed the following restrictions on the Trial Chamber’s discretion to
excuse an accused from presence at trial:

‘(i) the absence of the accused can only take place in exceptional circum-
stances and must not become the rule; (ii) the possibility of alternative
measures must have been considered, including, but not limited to,
changes to the trial schedule or a short adjournment of the trial; (iii) any
absence must be limited to that which is strictly necessary; (iv) the accused
must have explicitly waved his or her right to be present at trial; (v) the
rights of the accused must be fully ensured in his or her absence, in parti-
cular through representation by counsel; and (vi) the decision as to
whether the accused may be excused from attending part of his or her trial
must be taken on a case-by-case basis, with due regard to the subject mat-
ter of the specific hearings that the accused would not attend during the
period for which excusal has been requested.’68
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A month after the Appeals Chamber’s reversal of the Trial Chamber’s holding
to excuse Ruto from trial, the Assembly of States Parties (ASP) convened and
drafted Rule 134 quater, which reads:

‘An accused subject to a summons to appear who is mandated to fulfil
extraordinary public duties at the highest national level may submit a writ-
ten request to the Trial Chamber to be excused and to be represented by
counsel only […]’69

Just over two weeks later, on 16 December 2013, Mr Ruto’s defense team peti-
tioned to have this rule applied for the vice-president.70 On 15 January 2014,
the Chamber delivered an oral ruling during the Status Conference in which
it conditionally excused Mr Ruto from presence at trial.71 On 18 February
2014, Trial Chamber V(A) delivered the reasons for the excusal decision taken
during said Status Conference.72

In conclusion, the Ruto example illustrates that, albeit indirectly, the ICC
judges – while interpreting existing procedural norms – may be at the basis of
creating new rules, despite the ASP being the ICC legislative body. This ‘in-
direct’ rule making power may perhaps be fuelled by realpolitik. This factor
might have played a role in the Kenya example where the African Union put
political pressure on the ICC proceedings against the Kenyan Presidency.73

6.2 The antagonistic role of the Assembly of States Parties

The ASP as a primary rule-making mechanism within the ICC seems not in
line with external separation of powers. This can be best illustrated by a re-
cent example. In September 2015, Kenya announced that it would urge the
Assembly of States Parties to push for another amendment to a rule.74 Kenya
contests the admission of pre-recorded evidence in the case against Mr
Ruto.75 Rule 68 of the ICC RPE, titled ‘Prior recorded testimony’, which was
amended by the ASP on 27 November 2013,76 gives several instances under
which the introduction of previously recorded testimony – if the witness who
gave this testimony is not present before the Trial Chamber – is allowed:

‘(a)Both the prosecutor and the defence had the opportunity to examine
the witness during the recording.

(b) The prior recorded testimony goes to proof of a matter other than the
acts and conduct of the accused […]

(c) The prior recorded testimony comes from a person who has subse-
quently died, must be presumed dead, or is, due to obstacles that can-
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not be overcome with reasonable diligence, unavailable to testify orally
[…]

(d) The prior recorded testimony comes from a person who has been sub-
jected to interference […].’77

In the Ruto case, judges had agreed to admit pre-recorded evidence from wit-
nesses who renounced their testimony afterwards providing the Prosecutor
with an opening to use the statements of witnesses who have pulled out, dis-
appeared or recanted their testimonies.78 Upon this decision, Kenya’s ambas-
sador to the UN Mr Kamau wrote a letter to the ASP and the Presidency of
the ICC, stating that the judges’ decision was ‘regrettable and improper’, since
this Rule 68, as Mr Kamau held, was not meant to cover the Kenya case.79 If
the ASP were to amend this Rule, it would exemplify the potential power of
the States Parties to – through the ASP – insert their own geopolitical agenda
into (pending) ICC proceedings. Such a development would further erode the
external separation of powers within the ICC. Notwithstanding that the sys-
tem of the ICC was meant to attribute to the judges a more modest role when
it concerns the drafting of the RPE, in practice this resulted in an increasing
influence of state parties on the ICC rule making system.

6.3 Conclusions

Hence, despite external separation of powers within the ICC system being
envisioned by the Assembly of States Parties, the practice is more diffuse as
the Kenya example illustrates. Does it make the system lacunose? Perhaps, but
not necessarily if one acknowledges that hardly any alternative exists. Profes-
sor Bassiouni, one of the founding fathers of the ICC, suggested in the realm
of the ICTY-ICTR that proposed rules (which relate to substantive issues)
should be approved by the Security Council.80 Yet, this suggestion would not
solve the problem of preserving the very nature of separation of powers since
the Security Council is a political body. As to the prevalence of the doctrine of
external separation of powers within the ICC, the only solution seems to be
the creation of a specific procedure for the review of proposed (new or
amended) rules by an independent organ of experts which do not have any
affiliation with the ASP, the OTP or the bench, to which the organs of the
ICC can submit such proposals.81

The next paragraph will turn to the concept of internal separation of
powers. Separation of powers within the ICC internally even more affects the
legitimacy of the Court and the endeavour to ensure fair trials.
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7 Internal separation of powers: Regulation 55

The Ruto case is an example of the diffuse role of external separation of
powers within the ICC; separation of powers internally within the organs of
the ICC is an even more sensitive subject, affecting the fairness and legitimacy
of ICC proceedings directly. The separation of powers within the ICC may be
questioned in view of the power of the ICC judges to initiate an amendment
of the charges or liability modes. This mechanism was implemented in the so-
called ‘Regulations of the Court’. The Regulations of the Court were adopted
by the ICC judges in May 2004 and entered into force without opposition
from the Assembly of States Parties.82 The Regulations are intended to regu-
late the ‘routine functioning’ of the ICC83 and ‘shall be read subject to the
Statute and Rules’.84 In the Gbagbo and Blé Goudé case, Trial Chamber I un-
derlined that the Regulations ‘do not exist for their own sake, but for the
purpose of the Chamber performing its duty under article 64 of the Statute’.85

In the application of the Regulations, the overall function of the Chamber
(namely, to ensure a fair, expeditious and impartial trial) must be borne in
mind.86 It is the Chamber’s duty to ‘strike the balance’ if factors pull in oppo-
site directions.87 The Rules of Procedure and Evidence, on the other hand, are
an instrument for the application of the Rome Statute.88 The RPEs should be
read in conjunction with – but are subordinate to – the Rome Statute.89

One of the Regulations is Regulation 55, titled ‘Authority of the Chamber to
Modify the Legal Characterisation of Facts’. Under Regulation 55(1), the Trial
Chamber ‘may change the legal characterisation of facts […] without exceed-
ing the facts and circumstances described in the charges.’90 Regulation 55(2)
provides that: ‘If, at any time during the trial, it appears to the Chamber that
the legal characterisation of facts may be subject to change, the Chamber shall
give notice to the participants of such a possibility […].’ The phrase ‘at any
time during the trial’ turned out to be controversial. In the Gbagbo and Blé
Goudé case, the Trial Chamber noted that ‘there is some disagreement among
trial chambers’ as to the meaning of this phrase.91 If ‘at any time during the
trial’ means that ‘a Chamber may only give notice of the possibility that the
legal characterization is subject to change after commencement, then there
could be no ‘exceptional circumstances’ warranting giving notice now’, less
than three months before the commencement of the Trial.92 The justification
for changing the legal characterization of facts is given by the ICC judges
themselves saying that it enables the Chamber ‘to close accountability gaps, a
purpose that is fully consistent with the Statute’.93 If the Chamber would not
have the possibility to change the legal characterization as confirmed by the
Pre-Trial Chamber, there would exist a ‘risk of acquittals that are merely the
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result of legal qualifications confirmed in the pre-trial phase that turn out to
be incorrect.’94 Should such a ‘mechanism’ be within the mandate of an inde-
pendent court? De Montesquieu would most likely answer this question in
the negative.

To the benefit of the ICC, it should be observed that the ICC judges are con-
scious that Regulation 55 is an extraordinary instrument. ICC Judge Cuno
Tarfusser, President of the Pre-Trial Chamber division of the ICC, wrote in
the ICC Pre-Trial Manual that it ‘should be used only sparingly if absolutely
warranted’. He found that the Trial Chamber should only adjudicate con-
firmed charges (including alternative liability modes), as this ‘should limit
the improper use of regulation 55 immediately after the issuance of the con-
firmation decision even before the opening of the evidentiary debate at
trial.’95

On the other hand, Regulation 55 was invoked by the judges in the Lubanga
and Katanga cases and sparked controversy from the perspective of internal
separation of powers. Moreover, judges being able to modify the charges pro-
prio motu may have serious consequences for the accused. In the Lubanga
case, the Appeals Chamber held that the judges do not have this power under
the Rome Statute with respect to ‘facts and circumstances not alleged by the
Prosecutor’.96 Yet, when the Trial Chamber gave notice to invoke Regulation
55 in order to amend Katanga’s liability mode from indirect co-perpetration
under article 25(3)(a) ICCSt. to accessory liability under article 25(3)(d)
ICCSt., the Appeals Chamber did not reverse this decision.97

In the Lubanga case, Regulation 55 was invoked by the judges twice in the
course of the trial proceedings. In May 2009, the legal representatives of the
victims requested the Trial Chamber to invoke Regulation 55 to have the
crimes of sexual slavery and inhuman or cruel treatment included, which
were not part of the initial indictment.98 Pursuant to the application of Reg-
ulation 55, Lubanga – who was originally charged with six counts of the war
crime of conscripting and enlisting child soldiers – became subject of ‘new’
charges, namely:
– Sexual slavery as a crime against humanity;
– Sexual slavery as a war crime in international armed conflict;
– Sexual slavery as a war crime in non-international armed conflict;
– Inhuman treatment as a war crime;
– Cruel treatment as a war crime in non-international armed conflict.99

Adding charges during trial is not without consequences for the accused’s
right to prepare an effective defense.100 The ordinary procedure to have an
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embedded indictment amended is in article 61(9) ICCSt. This provision re-
quires a new confirmation hearing if charges are added or substituted by
more serious charges. It also requires that such amendments are made by the
Prosecutor herself – not the judges – and only after the confirmation of
charges and before the trial has commenced. Article 74(2) ICCSt. furthermore
stipulates that ‘[t]he decision shall not exceed the facts and circumstances
described in the charges and any amendments to the charges’. This procedure
was therefore not pursued when the Trial Chamber gave notice to add new
charges and amend confirmed ones.101 The unfairness to the accused seems
evident, as was also clearly outlined by Judge Fulford in his dissenting opin-
ion:

‘The facts of a criminal case frequently – in reality, invariably – change
and develop as the trial unfolds, and under the approach preferred by the
majority, the accused could be confronted, at any stage, with a re-charac-
terization based on the new facts and circumstances that have emerged
during the trial.’102

Both the defense and prosecution appealed the majority’s decision. In its
judgment of 8 December 2009, the Appeals Chamber found that Regulation
55 allows for a re-characterization of the facts and circumstances contained in
the charges, provided that it is done by the Prosecutor. It considered that
giving the ‘Trial Chamber the power to extend proprio motu the scope of a
trial to facts and circumstances not alleged by the Prosecutor would be con-
trary to the distribution of powers under the Statute.’103 The Appeals Cham-
ber referred the case back to the Trial Chamber, as the Trial Chamber had not
given a sufficient explanation of the facts and circumstances that it would take
into account for the change in the legal characterization, did not provide any
details as to the elements of the offences, nor considered how these elements
were covered by the facts and circumstances described in the charges.104 On 8
December 2010, the Trial Chamber ultimately rejected the idea to add new
charges in the middle of the trial.105

What if the Trial Chamber would have added new charges during trial? By
giving notice to re-characterize the facts upon submissions of the victim’s
representatives, as the Trial Chamber initially did in its notice of 14 July
2009, the doctrine of internal separation of powers was not complied with:
within the ICC system, it is the OTP that should bring the charges against the
accused, not the victims.106 Invading the prosecutorial discretion as to what
case to prosecute or not, inheres the risk of contravening the (internal) se-
paration of powers principle; a principle that might also protect the legitimacy
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of an international criminal justice system. As noted by one scholar, ‘the le-
gitimacy of the international criminal law system rests on a clear separation of
roles between those who create the rules and those who apply them’.107

Regulation 55 was invoked a second time in the Lubanga case just before
the trial reached its end. Trial Chamber I applied Regulation 55 to re-charac-
terize the nature of the armed conflict (from international to a non-interna-
tional armed conflict).108 The existence of an armed conflict, is a requisite
element of the war crimes provisions in the Rome Statute.
Once the prosecutor is unable to demonstrate the existence of an armed

conflict, the accused will necessarily have to be acquitted. Yet, in the Lubanga
case, this could be avoided by re-characterizing the nature of the armed con-
flict. Ultimately, Mr Thomas Lubanga was convicted for enlisting and con-
scripting child soldiers during an (internal) armed conflict.
The invocation of Regulation 55 most likely had a detrimental effect to the

defense of another defendant, Mr Katanga. In November 2012, less than a
month before the trial judgment in this case was to be delivered, Trial Cham-
ber II proprio motu applied Regulation 55 to amend the liability mode from
principal perpetration under article 25(3)(a) ICCSt. to accessory liability un-
der article 25(3)(d) ICCSt.109 Katanga’s defense strategy at trial was aimed at
demonstrating that he had no control over the alleged crimes, which is a ma-
terial element of the liability mode of indirect co-perpetration under article 25
(3)(a) ICCSt. He testified on his own behalf at trial, stating that he knew of the
crimes committed by his subordinates and that he possibly indirectly contri-
buted to the crimes, but that he lacked control over the crimes.110 This ‘trans-
parency’ backfired at Katanga, as the Trial Chamber decided to amend the
liability mode – with the Appeal Chamber’s approval – mainly based on Ka-
tanga’s own testimony. The majority of the Appeals Chamber justified the
Trial Chamber’s power to do so by holding:

‘[T]he review that the Appeals Chamber can undertake at this stage of the
proceedings is a limited one, in that the Impugned Decision would be er-
roneous only if it were immediately apparent to the Appeals Chamber, at
this stage, that the change in the legal characterization contemplated by
the Trial Chamber would exceed the facts and circumstances described in
the charges.’111

The majority concluded that it was not ‘immediately apparent that the con-
templated change in the legal characterization of the facts would exceed the
facts and circumstances described in the charges.’112 The majority further-
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more found that Katanga’s right to an impartial trial was not violated by the
invocation of Regulation 55. It considered in this regard that:

‘[T]he Trial Chamber does not risk being seen as ‘performing a prosecu-
torial function’. Regulation 55 of the Regulations of the Court exists so as
to assist the judges in ensuring that justice is done in individual cases by
means of giving notice that the legal characterisation of facts may be sub-
ject to change in pursuing its duty to establish the truth and ‘to close ac-
countability gaps’. Regulation 55 of the Regulations of the Court specifi-
cally empowers the Trial Chamber to give such notice, even in the
absence of a request by the Prosecutor to that effect. Giving such notice is
therefore a neutral judicial act, which, without more, has no impact on the
impartiality of the Judges in exercising their powers.’113

The question that merits thought, though, is whether ‘closing accountability
gaps’ actually is similar to ‘performing a prosecutorial function’. The side ef-
fect is that, one of the lessons learned from the Katanga case, the defense –
when preparing its defense case – should be overly cautious since it has to
anticipate the possibility that the liability mode may be subject to modifica-
tion. This might seriously impair the rights of the defense. As noted by one
scholar:

‘[E]ffective criminal defence focuses on rebutting facts and rebutting legal
characterizations, recharacterizing facts to support new legal characteriza-
tion during or after trial will almost always substantially undermine the
accused’s right to effectively prepare his defence.’114

In her dissenting opinion, Judge Van den Wyngaert held that the Majority’s
decision was completely unforeseeable to the defense, while it was rendered at
a moment in the procedure that was not anticipated by the defense, prevent-
ing it from effectively responding to it.115 Amending the charges – notably by
the judges – on the basis of Regulation 55(2), while using the accused’s own
testimony at trial to justify for this amendment, jeopardizes the accused’s
rights.116

After all, if the defense would have known that the liability mode could be
amended even close toward the end of the trial, it would have most likely
adopted a different defense strategy, as was also observed by Judge Van den
Wyngaert.117 Ultimately, the legal re-characterization turned out to be deci-
sive for Mr. Katanga’s conviction. The argument that Katanga must have
been aware of the possibility that Regulation 55 could be invoked seems un-
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sound. If the defendant should have taken this regulation into consideration
before he testified under oath, why did the Chamber not consider this possi-
bility itself at the time of the defendant’s testimony, and, if it did consider this
possibility, why would it not inform the defendant thereof?118 Now Katanga’s
own testimony was used as evidence for a re-characterization and thus under-
mined his well-chosen strategy. As Judge Van den Wyngaert in her dissenting
opinion expressed:

‘It should come as no surprise that Germain Katanga enthusiastically an-
swered the many questions about his role as a coordinator. Undoubtedly,
he was under the impression that the Chamber was interested in his de-
fence against the Prosecutor’s allegation that he was the top commander of
the Ngiti fighters of Walendu-Bindi and that he had total control over
their actions. This allegation was crucial for him to be considered an indir-
ect perpetrator under the control theory interpretation of article 25(3)(a).
The facts concerning his role as coordinator, about which Germain Katan-
ga testified, were, viewed in this context, purely exculpatory as they under-
mined the Prosecutor’s thesis that he had ‘control over the crimes’ com-
mitted by his subordinates.’119

By re-characterizing the liability mode on the basis of Katanga’s own testi-
mony, the ‘Majority has tuned a perfectly legitimate defence against the con-
firmed charges into a major point of self-incrimination under a different form
of criminal responsibility.’120 It is likely though that such judicial activism in-
trudes the doctrine of internal separation of powers. An opposite approach
was endorsed by Trial Chamber VII in the Bemba et al. case.

In the case against Bemba et al. for crimes against the administration of jus-
tice under article 70(1)(b) and (c) ICCSt., the OTP also filed an application in
which it requested the Chamber to give notice under Regulation 55(2) that the
legal characterization of the individual criminal responsibility of the five ac-
cused may be subject to change.121 The liability modes for which the Prosecu-
tor had requested notice under Regulation 55(2), were previously included in
the Prosecutor’s document containing the charges. Yet, they were rejected in
the confirmation decision while the Prosecution did not seek leave to appeal
the decision nor did it request to amend the charges pursuant to article 61(9)
ICCSt. The Pre-Trial Chamber declined to confirm the charges for the liabili-
ty modes for which the Prosecutor was now trying to invoke Regulation 55
(2).122 As a result, Trial Chamber VII rejected the Prosecutor’s request to give
notice pursuant to Regulation 55(2). It considered that:
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‘Granting the Request – at this point in time, before the commencement of
the trial and in the absence of any specific justification – would call into
question the findings of the Pre-Trial Chamber. It would furthermore pro-
vide the Prosecution with an opportunity to de facto appeal of the decision
on the confirmation of the charges.’123

As to the invocation of Regulation 55(2) the Chamber noted:

‘While in exceptional circumstances it might be necessary to provide no-
tice at this stage of the proceedings, the Chamber does not consider that
this should be a mechanism whereby the Prosecution immediately seeks to
start a procedure which aims at modifying the legal characterization of the
confirmed charges and reintroduces modes of liability which were just re-
jected by the Pre-Trial Chamber.’124

The Bemba et al. ruling serves as an example of how Regulation 55 could be
fairly balanced against the rights of the accused.
In conclusion, this paragraph has shown that the current system within the

ICC whereby the judges are imbued with the power to proprio motu initiate a
modification of the charges in terms of liability modes endangers the princi-
ple of internal separation of powers, which principle should also be honored
within the system of international criminal justice. After all, it affects the le-
gitimacy of such a system. Seen from the perspective of the model of ‘protec-
tion’ (that is, a model of governance based on the idea that the people must be
protected against all forms of criminality and where the government has a
monopoly over ‘fact finding’), a provision such as Regulation 55 might be
justified, which is the approach taken by the Appeals Chamber as illustrated
above. Yet, such provision becomes questionable when one perceives a law-
system as a mechanism to protect the people against the power of the State.
This latter mechanism can be found in a model of ‘restriction’, which intends
to restrict the government’s power over its citizens. This model is based on
the ‘social contract’ theory, which assumes that people are born as free indi-
viduals, therefore inhere certain natural rights (right to life, right to freedom,
equality, etc.). These rights and freedoms may (only) be restricted, in order to
obtain protection and to avoid misery and pain (which is known as the ‘social
contract’).125 Moreover, within the separation of powers doctrine this might
even be seen as ultra vires. The (indirect) involvement of the ICC judiciary in
the law-making process, which stricto sensu invades the doctrine of external
separation of powers seems, from a perspective of legal certainty, less serious
than the invasion of internal separation of powers.
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8 Separation of powers and the Flotilla incident

Turning now back to the Flotilla incident (see supra, paragraph 1), the ques-
tion merits thought as to whether the Pre-Trial Chamber of the ICC went
beyond its mandate as envisioned under article 53(3)(a) ICCSt. From the per-
spective of the rationale of the doctrine of internal separation of powers –
which, as we noted, should apply to international criminal tribunals – the
answer seems to be affirmative; the judiciary of an international criminal tri-
bunal, particularly a permanent court such as the ICC, should not serve as a
substitution of the role of the public prosecutor in that it – at a preliminary
phase whereby the prosecutor is in the best position to make the evidentiary
assessment – replaces the prosecutorial assessment by its own opinion. In her
dissenting opinion in the Gbagbo Confirmation of the Charges Decision,
Judge Van den Wyngaert illustrates the relevance of a proper evidentiary as-
sessment in an early stage of the proceedings by the Office of the Prosecutor:

‘However, charges should only be confirmed if the evidence has a realistic
chance of supporting a conviction beyond reasonable doubt. I am, of
course, aware that the applicable standard for confirmation is considerably
lower than at trial. At the confirmation stage the Prosecutor may even be
given the benefit of the doubt when there are questions about the credibil-
ity of certain witnesses or the probative value of particular documents.
However, there must be at least enough of an evidentiary basis to sustain
a possible conviction on the assumption that these questions are resolved
in favour of the Prosecutor at trial. If it is clear that, even if the available
evidence is taken at its highest, there is a substantial doubt that this will be
enough to support a conviction, there is no point in confirming the
charges.’126

These observations underline the necessity that the Court should not inter-
vene once the prosecution finds the evidence to be too poor to commit a case
to trial.

9 Towards a new test

The question arises as to what could be a more sound solution to preserve
internal separation of powers. The approach taken by some commonwealth
courts seems more suitable to anticipate the internal separation of powers. In
Minister for Aboriginal Affairs v. Peko-Wallsend Ltd., for example, the High
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Court of Australia held that a reviewing court constantly take its limited role
vis-à-vis the exercise of an administrative decision in mind: it is not the func-
tion of the court to substitute its own decision for that of the authority.127

Under this doctrine, courts therefore are only permitted to assess whether the
decision taken on the basis of the discretionary power is patently unreason-
able.
The patently unreasonable test was developed in 1948 by the English Court

of Appeal in a case called Associated Provincial Picture Houses v. Wednesbury
Corporation.128 The case was brought by Provincial Picture Housings, a cin-
ema that wanted to open on Sunday, but was faced by unreasonable restric-
tions imposed by the licensing corporation (Wednesbury). Under the Sunday
Entertainments Act 1932 cinemas were allowed to open on Sunday, provided
that they had a license thereto and subject to conditions the licensing author-
ity saw fit. Wednesbury had granted Associated a license under the condition
that children under the age of 15 would not be allowed, not even if accompa-
nied by an adult. Provincial Picture Housings claimed that this restriction was
illegal and unreasonable. Lord Greene, the judge presiding over the appeal,
made clear that the applicable provision of the Sunday Entertainments Act
was widely drawn in that it granted the licensing authority absolute discretion
to impose conditions. The conditions imposed by Wednesbury were therefore
not deemed illegal. Interestingly, Associated had not only claimed the condi-
tion was illegal, it had also alleged it was unreasonable. Lord Greene found
that unreasonableness may be invoked as an independent ground for review,
distinguishable from illegality. Thus, in his view, courts can interfere, if a de-
cision ‘is so unreasonable that no reasonable authority could ever have come
to it’.129 Lord Greene opted for a restrictive application of the unreasonable-
ness test, pointing out that something overwhelming is required to prove that
a decision is unreasonable. It must be ‘something so absurd that no sensible
person could ever dream that it lay within the powers of the authority’.130

Likewise, in 1979, in a case called C.U.P.E., Local 963 v. New Brunswick
Liquor Corp., the Canadian Supreme Court, added patent unreasonableness
to its arsenal.131 When it applies this test the court will ask whether the posi-
tion taken by the agency was so patently unreasonable that it cannot be ra-
tionally supported by the relevant legislation. This very deferential standard is
akin to Wednesbury’s unreasonableness, which undoubtedly served as its
model. In Canada v. Public Service Alliance of Canada, Cory J. commented
that ‘it is not enough that the decision of the board is wrong in the eyes of the
court; it must, in order to be patently unreasonable, be found by the court to
be clearly irrational.’132 In State (Keegan) v. Stardust Victim's Compensation
Tribunal, Henchy J. considered that the test of unreasonableness in judicial
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review lay in considering whether the impugned decision ‘plainly and unam-
biguously flies in the face of fundamental reason and common sense.’133 This
is widely viewed as an authoritative formulation of the patently unreasonable-
ness test.134 It should be noted that the test applies particularly in situations in
which the discretionary decision was based on unique professional experience
and knowledge that go beyond the normal expertise of judges. This is also the
case with prosecutorial decisions that remain in the prosecutorial – rather
than the judicial – realm, such as decisions not to investigate.
Applying the patently unreasonableness test restrictively might be beneficial

for several reasons. It can preserve the proper division of labour between the
courts and the executive. If judges were allowed to consider the mere reason-
ableness of administrative decisions, they would in fact be invited to substi-
tute their own views for those of the administration. Patently unreasonable-
ness is more objective, because it is supposed to be more obvious.

In the Flotilla case, the majority of the Pre-Trial Chamber replaced, according
to the amicus curiae observations of the European Centre for Law and Justice,
the discretion of the Prosecutor with its own, thus imposing an unacceptable
standard of review.135 This endangers the OTP’s independence and discre-
tionary powers, and might run contrary to what was explicitly envisaged by
the drafters of the Rome Statute in order to contribute to the proper function-
ing of the Court.136 In a Commentary to the Rome Statute, the prosecutorial
independence was qualified as the ‘principal manifestation of the statutory
principle of prosecutorial independence’.137 In the same Commentary, it was
said that:

‘The principle of the independence of the Office of the Prosecutor is based
on the interest of impartial justice on which the credibility and legitimacy
of the criminal justice process depends. At the core of any notion of pro-
secutorial discretion lies the power to decide whether or not to investigate
and prosecute.’138

It is tenable that the decision of the Prosecutor not to investigate the Flotilla
incident would have passed this patently unreasonable test.

10 Conclusions

This inaugural address arrives at its main findings. It has been shown that at
the very heart of a sophisticated law system lies the principle of separation of
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powers, as being a principle of ‘natural justice’, a principle which – as Charles
de Montesquieu demonstrated in 1748 – might have attained the status of a
jus cogens norm within international law. It was furthermore shown that this
doctrine is imbued with two exponents: external and internal separation of
powers.
The practice of international criminal tribunals has yet demonstrated that –

mindful that international law as such is not equipped with a strict indepen-
dent legislative organ – the judiciary within these international criminal tri-
bunals is (indirectly) involved in the law-making process. Although compared
to the ICTY and ICTR, the ICC judiciary is more modestly empowered to
draft the Rules of Procedure and Evidence, it is fair to say that the doctrine of
external separation of powers is not firmly rooted within the ICC system.
When it concerns internal separation of powers, the analysis of the ICC

practice reveals a similar outcome. Several precedents within the ICC practice
are indicative that this doctrine is not strictly adhered to. Several Regulation
55 rulings attest to this observation, while also the Pre-Trial Chamber ruling
in the Flotilla case comes close to an erosion of said doctrine. Even when the
ICC system is predicated upon a ‘truth finding’ process, it should be mindful
of the external effects of a non-observance of the principle of internal separa-
tion of powers. The primary essence of a law system is not to protect society
against the individual but rather to protect the individual against the power of
the State.139 The laws of international criminal tribunals should serve the
same overarching purpose.
The separation of powers doctrine could be seen as an exponent of said

‘social contract’ theory; its rationale is to prevent arbitrary decisions and to
ensure fundamental rights to freedom. Therefore, the major (adversarial) law
systems in the world do not embrace a practice whereby the judge proprio
motu may initiate a change of the charges.140 The latter notion is to be
deemed of greater value for mankind than any ‘truth finding’ argument. It is
in this spirit that the following proposals are suggested to the institution of
the ICC:
(i) The Assembly of States Parties should have no standing when it concerns

the interpretation and application in concreto of Rules of Procedure and
Evidence, nor should it have standing to amend the RPEs pending an
ICC trial in order to achieve a certain legal outcome;

(ii) The test for judicial review under article 53(3)(a) ICCSt. should be that of
‘patently unreasonable test’;

(iii) Regulation 55 should be deleted in its entirety or, in the alternative, the
text of Regulation 55 should be amplified in that the words ‘at any time’

TTHHEE SSEEPPAARRAATTIIOONN OOFF PPOOWWEERRSS AATT TTHHEE IINNTTEERRNNAATTIIOONNAALL CCRRIIMMIINNAALL CCOOUURRTT 27



are deleted and instead the words ‘timely before the start of the trial’ (that
is the Prosecution case) are included.

(iv) As the potential detrimental effects on the rights of the accused increase
(for instance, change of liability mode) the test of Regulation 55 should be
stricter.

(v) The judges should not be empowered to invoke Regulation 55 proprio
motu; rather, it should be the exclusive responsibility of the Prosecutor.

(vi) Finally, in terms of external separation of power; the rule-making power
within the ICC system should preferably be transferred to an indepen-
dent organ or body (of experts).

These six suggestions will harness the institute of the ICC against challenges
pertaining to lack of legitimacy and fairness. At the same time, it will endorse
the most valuable right of mankind: freedom. As expressed by the former
President of the United States John Quincy Adams arguing the Amistad case
for the Sierra Leonean captives before the US Supreme Court in 1841 in order
to abandon slavery in the US:

‘Well, gentlemen, I must say I differ with the keen minds of the South and
with our President, who apparently shares their views, offering that the
natural state of mankind is instead – and I know this is a controversial
idea – is freedom. Is freedom. And the proof is the length to which a man,
woman or child will go to regain it once taken. He will break loose his
chains. He will decimate his enemies. He will try and try, against all odds,
against all prejudices, to get home.’141

Ik heb gezegd.
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